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2R AEEEY ZAYE 2259 o8 AR UBEHFES AN &
oh

B1E AXAMERE L MEBRE W

ARFHEGE D BEESE HFS 198045 T 10044747 2EY AXE
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B - RS EHSS T KEEEAHS BELMATY RS
wHS WEFRY E= BRiE Ssna s,
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1. BRGAN 8iEai

A, 19809 H8 199471 2@ AHKFAMRIES GER 2 BESH
o A BEER 3 MELES EHRY ule} ik R Wik Kk

Bl i 2 MRE o] MESTE BY, o2 <& 4-1>3 2,

<R 4-1> REARBRE X HERIEGRESW)

(1) B3 EHE(1980~ 1994)

B Fm(%)

B # 5 R
£ E| B & . : - : VT
BHOIEL BB | KBEL B ES A BERH
(;Té%é»-’%tl) 2,137,980 | 1,319429(61.7) 702979(32.9)| 115572( 5.4) 25,057(1.2)
‘80 95,833 68,212(71.2) 25,647(26.8) 1,974( 2.0) 1,224(1.3)
'81 97,849 65,584(67.0) 29,234(20.9) 3,031( 3.1) 1,534(1.6)
'82 136,678 106,623(78.0) 29,661(21.7) 394( 0.3) 139(0.1)
‘83 153,767 78,714(51.2) 72,609(47.2) 2,444( 1.6) 873(0.6)
84 131,612 104,830(79.7) 23,189(17.6) 3.593( 2.7) 670(0.5)
'85 112,021 91,951(82.1) 17,023(15.2) 3,047( 2.7) 1,150(1.0)
'86 124,184 78,803(63.4) 41,692(33.6) 3,689( 3.0) 988(0.8)
'87 151,085 87,452(57.5) 43,385(28.6) 21,148(13.9) 1,068(0.7)
‘88 144,035 101,039(70.2) 39,677(27.5) 3,319( 2.3) 1,197(0.8)
'89 161,984 133,986(82.7) 21,236(13.1) 6,762( 4.2) 1,904(1.2)
90 225,489 135,672(60.2) 67,835(30.1) 21,982( 9.7) 3,161(1.4)
91 175,672 88,704(50.5) 74,179(42.2) 12,789( 7.3) 637(0.4)
02 153,691 75,631(49.2) 68,511(44.6) 9,549( 6.2) 3,781(2.5)
‘93 - 139,349 49,030(35.2) 81,099(58.2) 9,220( 6.6) 2,627(1.9)
'04 133,831 53,198(39.8) 68,002(50.8) 12,631( 9.4) 4,104(3.1)
2) BEIGHED, "EFRITE MEHERCERENT) ., 1995, pp.154-165 ; BEEER, TR

AT4F#., 1987, pp.110-120 F=,
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(2) #{R£%R(1980~1994)

B BELA%)

m #& 5 R O’

g E| & #B . . A% . e | BEYR
S0k B i P # & ERHE = =)
(,'E%j‘;in 49,014,663| 18,242,807(37.2)| 24,477,356(50.0)|6,204,500(12.8) 1,982,170(4.0)| 11.3(2F)
‘80 285,309 142,295(499)] 123,189(43.2)| 19,825( 6.9) 4,908(1.7) 117
‘81 482550 135287(280)| 305,759(63.4)] 41,504( 86)i  3,338(0.7) 75
82 495938 349,025(704)| 131,508(26.5)F 15405( 3.1) 2,452(0.5) 54
‘83 707010]  471937(66.7)| 194836(27.6)] 40237( 57)i  9604(1.4) 185
"84 1,021,286  630,177(61L.7)  268,232(26.3)] 122,877(12.0); 20440(2.0)] 132
'85 028804 527,442(568)| 319,351(344)| 82,101( 88)i  20556(2.2) 70
‘36 1,069,103] 507,261(475)] 452,336(42.3)| 109506(10.2)i 30,818(2.9) 73
‘87 1,238587| 558,380(45.1)| 561,087(45.3)| 119,120 9.6); 47924(39)| 147
'88 1,938208| 783091(40.7)| 897842(46.3)| 252,275(13.0)i 57,768(3.0) 215
‘89 5073462 3,465,657(68.3)] 1,079,839(21.3)] 527,966(104); 122,558(24) 32.0
‘90 6,585,708| 3,245513(49.3)| 1,622,756(24.6)[1,717,439(26.1); 301,992(4.6) 206
'91 9,622,299 2,419,659(25.2)| 6,150,401(63.9)|1,052,239(10.9)} 716252(74)| 128
'92 | 6,684,687 2451,374(36.7)| 34576400617 T75673(11.6); 194722(29)| -13
'93 | 6,335598| 1,259,324(19.9)| 4,586,607(72.4)| 489,667( 7.7); 226570(36) -74
‘04 | 6546,024] 1,291,385(19.7)| 4,325973(66.1)] 928666(14.2)! 222.268(34) -06

1) ALBHEES FER #HEEZ
A <E 4-1>90A4 REo], 1980 @RE 1994d7+A ZEe] AdkFM #E
BEES 21937989 m’ (6914,6737H94 ) ol 11, HMEMHEEEES 493146916,300
ghgolt}

AFARIST MEER BUSEHET WEeFCE v I FE5 #

BE AvRy oed 2ok LA FUSEES 1980l 9,583%3A

2

m
A5, 1982300 193667A8AME AST o, HAZ £2Foz2 F
Zstthzh, 1989del A 91'd Atolel i F7hste] 1990\ddl = 292,548%10
nE ASHE $ Fnzo) ol=Fdrt 19029 olF Fastke FAd Utk
=3, WESES 19800 285321900%d& AFSka 1982l 49594

=

=
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< Aotk 28y, BBEEY J1Fo2 sluals, 1989 doll A 91 Atold)
71 B2 AHE BB A4S 888 TeE BE LA Ad 4% B
BHRES 733 B J38 KRS 2 £ Aoy, wfE] Jzzd
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2) AMFHHEGS MIBHADN - FEF HB

A <FE 4-1>9A4 BZo|, 1980Q%H 1994d7+A] MBS 21913,798%F
m F EFIELES Wl 9% ASo]l 139194209 EA 61.7%U X
Sta T, WAELS Wikl 3 5L 7Y07NOAWEA 329%= 3}
Ak e Fkel A3 HEL 19157928 = A 54%0) HE=1
Aok ey, MEEES 1FoE &Y, # 4971462163009+ & =g
e ol 2% RAFE 1852428970090 2 A 372%2 X5 g,
FERAde Foo o3 HAL 2424773956000 02 A 50.0%Lt 228}
A glen, Ade o8t BAE 6229459924 128%°) ol=x gict.

AHFERIET BEERS EHR BE £EY #BS AU o
&3zt

O IF¢ RS AHAMRELS Bkt B ds As=Q
I, AR ES B A% HFe] 4Fd FE AAsT Yo, ke
of A% A5 F7el AT F, Ak REFRA BREE(%)
< 1980 o] MBHEHS 7|Eo R 9583u3dAm & EH WA P 9
3 ASo] 712% Hu g Fod g HASL 268%0|n AF
o A% HEL 2.0%°) EA0, BELES NEo2 3lW 285329000t
4 T SEEAY oo A% B 40.9%, £EP4 Gold) g A
43.2%, A AT BAF 69%=2 el 9ot 1982dolE BEEKS 7
TLE 1936678 m F SHHAY Qg 98 HASe] 8%} Hu
TEEA] P A% 5L 21.7%01H AZA 3 HEL 03%] &
73, WESHS 7122 SHaE 4959938008+ & S WA ¥
el &3 B 704%, +4HF) Foo A B 265%, A o &
B 31%2 et ok 198330 REERS 71Fo s 59 195376
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7Tdm T S Jod &% HEFo| 51.2%=2 dF FAsa 4
Fol Feolsh AR o HSo| 47.2% 1L6%E ZrFou, Wik

JEoz W 70709100099 F SHWAY Yol ogF BAo]
66.7%F ST S48l Yoo Aol 9T AL 27.6%9 57%0) &
ssted, 94 SalEAe Fol 9§ HASo] kEeE ol=: ok

@ °l#E g BEAFL 198637MA A&HTH7), 1987d 629401 F RE(L -
WA LERE Bftey B0 w2 Wi 9% 277 T =
A¥ate Yoo g ASLo] T Fasks A2E B UEhA I
ATk =, 1987dol: BUGEMS /1FOE 1951080580 3 SdMAY
Folol 9§ ASol 575%% whwel, £guAe] Feld 9 HSol
286%013, AZ 3 HSL 139% HATL, BESWES Y1202 57,
132,38598, 7009+ 5 SEEAde] Poe) Q3 BAL 45.1%¢) B335,
=gWatel Pelo AR 93 BAL 453%9 96%F HUT.

® 27} sseAWo|E Fel) kel 3 FAstel, 19890l s BUSEM
€ 71EL R 196,1984Aw F SEPAY JYd A3 FHESo| 8TI%E
HE Zrletdm, £4uAe Fog A o3 ASL 131%9 42%0)
2o, WBESES Y1FE SHE 527462007 = S
Aol oo o8 HAro] 683%E kES ol FEEAY P9 AF
of 23 BAL 21.3%9 104%E AASAY. &, REEHES /T2 |
Aol o8 ASo] £yl dF ASY ¥ oo ol=2A HAL, WK
SIS 7120z FuTE o) o|4e JASYY Aol

@ ey, 1918EE RELY ASE7] S04 OA A2 Bl
Ueh} Sddate geldl 9% ASgo] E Fasty] Azt XRET
o Wol® TS FAN Zasm Yt F, 1901480 REERS N1F
o2 19756752Am £ EAMAY Wold oF HASo] 505%, FEHA
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£6,222219,900TY F F&HAAY Foo o3t BAde] 63.9%E SalHAe
ool o7 BA 25.2%9] 258 o3& AASA HU:, AZ g B
& 109%E EFEH FEH g BAo]l Sy &3 BAte] oF 3u)
o olZA HAY. ©FY, 1993¥d= BEEE JEoR2E 1993934703
m 5 FEHAY P4 o HASo] 582%=2A FEWAAY Foo) g%
HE 3652%S QU 715, AZd A% AS 66%S TIHEHE £44
o o FHFo] Felldel A% A5 < 2ujol ol2A HYon, wWESE
= 7|E2R §9, 62335599,8009HY F FERAY Feolo AAd o3
Bigol 724%S} TI%EA F80] 8 BAdo] Sy SaH¥AY
ool o3k BA} 19.9%9] 5u) o]4do] ol=2A =LA

ol2]3 AKFIMIUE B WEBEY REHFRA - £EF #BE sy
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@ 1970 th Frtolxf 80T Z2RIZMA = MR EZE BUAHEMITIA HE
L&l e 8 == BEEKORA BFY 8823 2 AMHAEA BR
=W Toz wEe Plud dFHIeY BRY #AERLS ASHAUL,
meta SEEA] Fold HF3, Loz FYIIUY AE BAh
@ =, 1987d RE(LS #EF 6204 ez BR #EFIEH
a¢E M2 Higel veht SHEAd Fod g% H5Eo] delAn
A2 HAFEol Eozivt 24" a8y ojd7Ae FHEAL JF
HEo| FFHE olFZ N © 2Tt 88 £HFolF WEFFE A
712 SEESSY BE flET AHT TEERBHKS] T2 T
BiHSE 3Astey SHEAY J9 A5l dF 4, F884 ¥4

A5ee dEETT 2 ¢ AT @ 2 10195, 35 ZY@
rgden wES HAHYOY To) U HHgos 9% IAYD
AREe Q=S § AEEES FAL AAHDA, DAl AZE Bt

e} SdAel @ #Sgo] YT gashy] AzSdw, 939 TRE
Frel gMoz B gastd £484 WY ASe] o5y F5E ol

I e Rew EAdHM,

ol S Lo =9 A - ibEH), LFER BLE BESHH, =Y
AR BEAFRT BES BHE £ d1, Jolrt BT REA 9§
A27AA & & Joe #HS SHseA B

9l Y BEAM, Fom REN EHD HEY L oM Sd
WA ool 93 ASLL 0%NAS $AF Ao d2F 4+ e
olth. Z, Ffilikel 9F AS W Fo| FolAT KAk 93 ASe) &
52 o2/ B Adelth 2y}, oldd WK AT A nEe
AL AT FAHEIES) ML Aslsls ARE 2HF Holnh m}’aw
Wl IBIE - MBS Sl SdEAe W9 AL Bol: WAL 3
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FEERA EE %S kAR SHEstd BdsEs —ubkdte ¥
o] a3 dvt A

2. BREIR - ST - MDY ST
The o), 1980WEE 1004W7tx] Z2ES AHAHEES MERT BES
S AT - BET - MBI EISHE BB, e <E 4-2>~<E
4-4>9} 2T,
1) #EAB S

<K 4-2> #E5 BmE A HHER1980~1994)

(1) ehiRf7BUSEI (AT RIS, - & HEREE 69)

B Fd, BEAUX)

e84 @ &t CREREES A 35 ik

wW MK 1,338364 | 788,544(58.9) 1,719(0.1) '3,831(03)
& B 27,936,954 | 22,409,849(80.2) 33,642(0.1) 38,368(0.1)
ER B B BB S B B &

S 428,661(32.0) 45,729(3.4) 3,403(0.3) 29,557(2.2)
& H 1,104,489( 4.0) |  2.775.805(9.9) 98,706(0.4) 309,811(L.1)
e 2 RS RIS 0 BB 5

m % 17,144(1.3) 4,130(0.3) 445(0.04) 3,262(0.3)
& 79,145(0.3) | 530,739(1.9) | . 5247(0.02) 16,387(0.06)
1A B R EERE | HHEB ®= O
H O 1,049(0.08) 2,302(0.17) 7,153(05) 1,435(0.11)
& B 16975(0.1) 192,435(0.7) 289,957(1.0) 35,399(0.12)

3) FERISEES TRUIBE,, 1995, pp154-165 ; HEEER, TRUHEE,, 1987, ppll0-120 FE,
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@ - &
B T, BEA(%)

BEA U M 2 £ W X Bf
wm 830,421 44,423( 54) 15,633( 1.9) 19,980(2.4)
& R 21,103513 | 5,572,101(26.4) | 2,606,031(12.3) 1,959,570(9.3)
BEA = n KM X H RO
m A 8,009(1.0) 12,822(1.5) 7,193(0.9) 110,444(13.3)
& B 844,690(4.0) 645,290(3.1) 653,156(3.1) | 2,867,889(13.6)
BB A I B B g B & 2 4
[ 56,611(6.8) 102,421(12.3) 53,326(6.4) 65,850(7.9)
& #| 423,496(2.0) 677,203( 3.2) 750,603(3.6) 769,351(3.6)
®E R £ B 4 B @ B M
[T 116,305(14.0) 118,826(14.3) 93,486(11.3) 5,092(0.6)
& # 896,189( 4.2) 964,355( 4.6) | 1,371,974( 6.5) 101,615(0.5)

9 <FE 4-2>olM BEo|, 1980WG5E 19049742 hRERFS] SEGER
< 13%3,836TH4A m' (494855 ) ol 1, MABIEEAES 2729,360915,4005¢
doln, HFHRERS HEEEES 893042918 m(245,120923 ) o]
i, BRHMEEHES 2121,03591,3005kd ol Tk, il EiAHIl Ao wel go
E HTEGERS BisEe] Be /e Aol

FREFFNA ITEHRERR BUSEGER, %)L EHS 71202 s,
AuFEI7} 589%2 713 B IRl 320%2 2 thgoly yE mex
34%, FAE 22%, FHAGE 13% 59 <olH, £4HS JFo=m &w
AR FTH7F 80.2% Y Hi mEE 99%, FHE 40%, FREAE 19%
9 T2 vEl ok olAL AdtEgdA AHTERI} FEF 93
g AAST Yoe AL =30

W77 EEERAA - B REES mES JFoR SW, AR 143%,

A 14.0%, 7] 133%, 5 12.3%, A 113% 59 &o)x A&-L 54%
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o Batsty £ VTR &,
12.3% 59 o™ A 65%, BEL 46%,
B, PREUFS] ATEEEIRS |A
fael W - EHYe W2y 1

AMgo] 264%\ =3, A7) 13.6%, At
AgS 42%9 B33t o
ETYH EX vlsty, #HHIEE
XS Yepla it og, wyriEn

B71ET I &H7F dASA = AL EA9 Auzte FAF X5
e 71903 Aoz B AL},
2) BEF| 4
<& 4-3> B BE 2 HEBTHEN980~1994)
BN o, BEA(%)
FER #EF BEEFESE H iz &= - =B
[ 2,236,260 457,399(20.5) 501,049(22.4) 283,978(12.7)
& # 49,416,088 | 1,210,047( 2.4) | 12,189,644(24.6) | 21,691,750(43.9)
BEL 111 =1 A AN TEH =E - BE
[T 11,917(0.5) 107,084(4.8) 224,391(10.0) 13,827(0.6)
& 676,240(1.3) 652,311(1.3) | 4,131,365( 8.4) 245,194(0.5)
BEE EH 3 % BR - 815 B2 = ETFKE
m 298,149(13.3) 37,595(1.7) 30,713(1.4) 37,893(1.7)
& H 853,026( 1.7) 683,576(1.4) 792,304(1.6) 577,409(1.1)
BEH 245 - Sx{bid BEERKX N H i
m 59,033(2.6) 31,406(1.4) 25,677(1.2) 116,149(5.2)
& 3,034,810(6.1) 75,603(0.5) 610,863(1.2) 1,991,946(4.0)

A <FE 4-3>004 B0,
e 71Eoz 34,

205%, WA 133%, F

SRy

1980 H-5 199471 A =G BBEFELS &

=27} 224%2 7R
- HR] 12.7%,
Z1Eo g sH, F9 - &BR 439%, 2 246%, FYHA 84%
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B 3 thgel THTA

THEA 10.0% T £olH,




3) HuzA o4

24%, 3AHEL 1.7%) &3

947t QAHA FE

<® 4-4> R RE L FHEBHEI980~1994)

B4 o, BEAX)

A & &t M 2 g W X BB
m 2,235,831 85,939( 3.9) 34,294(1.5) 37,611(1.7)
& & 49,397,212 19,354096(18.9) | 3,557,772(7.2) 3,452,361(7.0)
i & = M A H " OB
[T 31,848(1.4) 33,114(1.5) 18,965(0.9) 470,198(21.0)
& 1,977,608(4.0) | 1,924507(3.9) | 1,783920(3.6) |12,072,534(24.4)
35 & AN Bode B 2 4
[T 223,906(10.0) 227,899(10.2) 203,876(9.1) 163,554(7.3)
& #  |1488775( 3.0) | 1,663,024(34) | 2,603,870(5.3) 1,898,433(3.8)
i £l B it B & i
m R 257,202(11.5) 226,167(10.1) 209,177(9.4) 12,081(0.5)
& #  [1698259( 34) [2,050,390( 4.2) | 3,483,786(7.1) 387,877(0.8)

9 <FE 4-4>A R0l 1980QF8 1994d7HA gl BISES Hik

L 7|FEo2 W,

A7 210%E 74 23 I tgo] A 115%, =&

1029, AL 10.1%, 74 100%, A 94% S $olx, AL 39%, HAt

L 15%0 EFsH, &4 1FEL
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A7} 244%2 FA R 2
3 Ago] 189%E I thgelH, ante] Rt 7.2%, A T.1% 9 &l



AL 34%, YL 3.0%0 E35T) 0|9 Zol AAIED FYIEL
O 97 REA ge AL EAAGH HEAR G It 719
3 Acg HAL AFrle WHELEY FYUIEC oA 198 A3}

I e, ole ARAMNE § AdEEe T vy =L A7

3. EEEEMN o

o2, 1980 8Y 1994d7FA kBAEEARS BTN FE5
RHEREEES EHFR B FHigd o= 44 B9, o3 2o}

1) EEAML| MEHFRE BERHE

REFEQRE 1977 olHols BEEEEGR st NHAME BUR
StAYV FRWETEIG % —HY FEMEREES T3 2EEKAR
olste FME HEBsHEo, 19783 R B iRk o3 R
BES AYstEA, 283 1RIEREE SHBRREE A% =B
FES BAStY A HEA oz kBN AEHBEEL F2 2
RiIkF R o5t HE FgsHA =i

198058 199437tA] KEEEELHS EHEEERES REHAA et
FEES HRE ATEA Thg <& 4-5>9 Zoh,

4) KEBEENR, EESEEE,, 199, p 77l FE.

- 121 -



<K 4-5> EEATL] EHERBEHE(1980~1994) -
29 Fmi(%)

£ &K G 1 B £ H4e

W E 54,662 41,003(75.2) 13,569(24.8)
1980 776 729(93.9) 470 6.0)
1981 2,211 1,891(85.5) 320(145)
1982 2,703 2,491(92.2) 212( 7.8)
1983 3,062 2,575(84.1) 487(15.9)
1984 4,482 3,867(86.3) 615(13.7)
1985 2,996 2,448(81.7) 548(18.3)
1986 3823 3,070(80.3) 753(19.7)
1987 2879 2470(858) | 409142)
1988 4,125 2,779(67.4) 1,346(32.6)
1989 7,731 5,762(745) 1,969(25.5)
1990 6,968 3,452(49.5) 3,516(50.5)
1991 3,401 2,142(63.0) 1,259(37.0)
1992 1,353 794(58.7) 559(41.3)
1993 3,759 3,600(95.8) 159( 4.2)
1994 4393 3,023(68.8) 1,370(31.2)

A <& 4-5>94 EHEo], 1980QRE 1994W7A thekRE TALY] WERiE
S 5466T2-m'e]aL, o] Fo FAASL 4100937 w2 A 75.2%= =}
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ABSTRACT

A Legal and Empirical Study on the Acquisition of
Land for Public Use

Byun, Dong Shik

Dept. of Public Administration
The Graduate School of

Sung Kyun Kwan University

(Supervised by Prof. Han, Won Taek)

I . Introduction

This thesis, in chapter 1, describes the purpose of the study and
extent and method of it as the following.

This thesis analyzes legally the acquisition system of land for public
use, analyzes empirically the acquisition cases and the judicial
precedents, and presents a policy direction, in the viewpoint of the
adjustments of public good and private gain. The concern of this thesis
is to prevent the invasion of property rights derived from the exercise of
public power in taking land for public use.

There are many precedent theses, dissertations or papers on the
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acquisition of land for public uée and loss compensation for it, but their
concerns are only to study how to pay just loss compensation for
special sacrifice. This thesis, breaking from these commonplace
approaches, studies how to protect the private right extending over the
process of taking land for public use, according to the existing
legislative system.

This thesis defines the concept of ‘acquisition of land for public use’ in
two senses, a narrow one and a broad one, and studies centering around
the narrow one which means the acquisition of land by the Special Case

Act or the Compulsory Land Purchase Act.

IT. Theoretical-Institutional Background and Framework

This thesis, in chapter 2, sets up the concept of ‘acquisition of land for
public use’ or ‘taking land for public use’, describes the necessity and
validity of it, investigates foreign systems on it as well as domestic
systems, and creates a framework according to the current legislative
system.

This thesis defines the concept of ‘acquisition of land for public use,
which is classified into two senses, a narrow one and a broad one. In
the narrow sense, it is defined as voluntary, under threat of compulsion,
or compulsory acquisition of land by the Special Case Act or the
Compulsory Land Purchase Act.-In the broad one, it is defined as the
acquisition of it by the right of prior purchase or the land readjustment

enterprise, etc.
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Land is vital to man’s existence. It is the source of his food, as well
as the foundation of his social and economic activities. Private property
once may has been conceived as a barrier to government power, but
today that barrier is easily overcome, almost for the asking. In early
modern times, the private ownership of land had been recognized as a
secret and inviolable human right. But with the advent of the modern
welfare state, it has been regarded to be imperative to use the land for
the benefit of the public in‘;erest of the whole community.

In modern welfare state, a difficult problem awaiting solutions is the
conflict between the public good and private gain, between the promotion
of public welfare and the guarantee of private right of real property.
Although a public enterprise such as development work is indispensable
to promote the public interest and develop the country, it should not be
negligible to infringe upon the private right of real property in taking
land for public use and paying compensation for it.

The only compulsory purchase power needed is the state’s right to
force exchanges of property rights that leave individuals with rights
more valuable than those they have been deprived of. Nor shall private
property be taken for public use, without just compensatioﬁ. @® The
eminent domain logic allows forced exchanges only for the public use,
which excludes naked transfers from one person to another. @ It
requires compensation, so everyone receives something of greater value
in exchange for the rights surrendered.

This thesis analyzes the aquisition system of land and the acquisition

cases according to the following framework. O Is the limits of public
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enterprise suitable for the principle of ‘weighing public interest and
private interest’ ? @ Is the limits of object land suitable for the principle
of ‘necessity and minimum’ ? @ Is the loss compensation suitable for

the principle of ‘just compensation’ ?

M. Legal Analysis of the Acquisition System

This thesis, in chapter 3, analyzes legally the current acquisition
system of land, in accordance with the procedure for acquisition,
integrating a voluntary, under threat of compulsion, acquisition by the
Special Case Law and a compulsory acquisition by the power of eminent
domain.

The current legislative acquisition system of land seeks after the
adjustments of public good and private gain in taking land for public use
as the following.

@ It requires the ‘public use’ as a strict limitation upon the power of
government to take private property.

@ It requires the ‘necessity and minimum’ in the limits of object land.

@ It requires ‘just compensation’ that compensation should be the
market value of the land - the amount which the land if sold in the

open market by a willing seller might be expected to realize.
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IV. Empirical Analysis of the Acquisition Cases

This thesis, in chapter 4, analyzes empirically the acquisition achievements,
the civil petitions and the judicial precedents in accordance with the
procedure for acquisition.

The empirical analysis of the acquisition cases are classified into three
parts as the following.

@ It analyzes acquiring authorities’ acquisition achievements according
to the acquisition method — voluntary or compulsory method.

@ It analyzes the civil petitions according to the analytical framework.

@ It analyzes the judicial precedents according to the procedure for

acquisition.

V. Policy Direction for the Acquisition

This thesis, in chapter 5, presents a policy direction for the acquisition
of land.

As the above points stated, the current acquisition system seeks after
the adjustments of public good and private gain in taking land for public
use, but there are many provisions and cases to infringe on the private
ownership of land. And so, it is necessary to present a reform measure
from the side of legislative system as the following.

@D It is necessary to draw up a reform measure in the process of

taking land by the Special Case Act and the Compulsory Land Purchase
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Act.

@ It is necessary to draw up a reform measure through the
conversion of the system on the acquisition method of land - the
extended application of land readjustment method, the practical use of
prior purchase method, etc.

@ It is necessary to take a different acquisition method according to a

different public enterprise.
VI. Conclusion

This thesis, in chapter 6, describes the conclusion as the outline of the
study.

Where land is purchased compulsorily, or by agreement under threat of
compulsion, any unexpended balance of established development value
attaching to the land will be extinguished unless all the interests in the
land are not apportioned adequately between the whole community and
individuals through the adjustment of public good and private gain, the
harmony of public power and private right.

But, in the current acquisition system and cases, there are many
provisions and cases which are likely to infringe on the private right.
And so, it is necessary to draw up a reform measure to protect property

rights.
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